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Tort Liability and Sufficient Proximity : Can an
Ultimate Purchaser of a Defective Building Recover
Damages from the Negligent Builder under Tort?
Kunihiro ONISHI
Is it possible for an ultimate purchaser of defective premises to recover
damages from a negligent builder of a dwelling?
In 2010, the Supreme Court of Japan ruled that if the defect of the premise
is ‘dangerous for a person around the building’, then the subsequent
purchaser of the building could sue the builder under tort law. However,
the meaning of ‘dangerous defect for a person around the building’ is not
necessarily clear.
From the perspective of foreign law, the English law of tort does not arrow
recovery of damages from a builder in tort damages. The reason of this
restriction is based on the theory of ‘pure economic loss’. It is possible to
recover pure economic loss in tort liability, which means that tort law opens
the ‘floodgates’ of litigation.
In contrast, Australian tort law admits the liability of a builder. In Bryan v
Maloney, the High Court of Australia held that the plaintiff could recover tort
damages from the negligent builder to make good the defects in the
foundation and to repair the house. The conceptual foundation of this
decision was found in the concept of sufficient proximity. The court laid
emphasis on the importance of sufficient proximity between the subsequent
purchaser of a dwelling and the builder.
In this article, it is argued that the concept propounded by the Japanese
Supreme Court, i.e. that of dangerous defect for a person around the building,
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should be replaced by the concept of sufficient proximity between the
subsequent purchaser and the builder.
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